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Direetor, Insurancé Division
Cozporation Commission
Capltol fmnex Building
Fhoenix, Arizona

RE: Public entlties insuring in
o Mutual Insurance Conpanies,

QUESTION: Due to the great number of cone
_ o fliceting opinions that have

come out of the Attorney Generalls
office in the last twenty years,
vwhat 1s the proper procedure for
-the various levels of governmens
to take in order to determine
vhéther or not they may insure

- in mubual insurance companies?

After a thorough research of the problem, 1t i1s the con=-
sldercd opinion of this office that the deelsion as to vnether
a public entity may insure in mutual insurance conpanies lies
with the Courts of fhe State of Arizopna, The following case
laws and other authorities have been thoroughly znalyzed by
this office in arriving at this declision: : ~

BEAVER ST, INS. ASSN v, SMITH
.97 Ore, 579 o
192 P, 7897 (1920)

BURTON v, SCIIODOL. DIST, NO,. 19
- 47 Wyo, U662 .
38 P, 24 610 (1934)
BUTTON v, 0, S, STAPLEY (O,
40 Ariz, 79
9 P, 2d 1010 (1932)

| CLIFTON v. SCHOOL DIST, NO, 1% OF RUSSELLVILLE
192 Avk, 180 | o
‘ | 90 S. W, 2d 508 (1936) -
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. COM?ONW&AL‘I‘H V. WAL‘I‘ON
182 Pa, 473

. CONTINENTAL FIRE ASSN. v. MASONIC TEMPLE CO.
) 26 Tex, Civ, &pp,. 139 )
62 s. W, 930 (1901)

COMBES v, GET
285 U. S. 434 (1931)

 COWDEN v. WITLIANS
32 ariz, bLoOT7
- 259 P, 670

CRABTREE v, OLSN;.,Sq INS, COMIISSIONER
Dist, Ct,, U4th Dist. of No. . Dalc.
Sept. 14' 1929

DALZELL v, BOURBON COUNTY BOARD OF EDUCATION
..193 Ky. 171 -
235 S, W, 360 (1921)

- DARNEGLIL v, EQDITY L. INS. CO'S RLCLIVERS
- 179 Ky. 465 : ,
200 s, W, 967 (1018)

- DAVIS v, PARCHER, ET AL
. 82 vis. 488
52 N, W, 771 (1892)

DAY v, BUCKEYE WATER & CONSERVATION DISTRICT _
- 28 Ariz, U466 -

237 P, 636

DOVNING v. SCHOOL DIST, OF CITY OF ERIE
. 297 P, 474 .

a7 as1, 239 {1929)

FRENCH v, mayon ETC, OF CITY OF MILLVILLE
6 N. J. L. 302 . .
- 49 A1, 465 (1901)

67 N. J, L. 349
51 Atl. 1109 (1902)
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FULLER v. LOCKHART
. 209 N, C. 61
182 8. E, 733 (1039)

. GASTON v, KDumw =
69 Ga. App. 500 '
26 S, E. 2d 107 (1943)

. GELPCKE v, CITY OF DUBUQUE
68 U8, (1 Wall.) 175
17 L. Ed. 520 (180&)

GIVEN V. RETTEW
.162 Pa, 633
29 ALY, 703 (1834)

HATHORN v, CALIF
2 Wall 10
17 L. E4, 7(5 (1064)

IN RE MINNEAPOLIS !IU‘I‘. FIRI:. INS, CO. '
. 49 Minn., 201 .
B N. U, 421 (189“)'

 INTEGRITY IUT. INS. €O, v, BOYS
293 111. 307 .
127 N. B. 748 (1920)

IONIA E, AND B, FARMERS PT. FIRE INS. €0, v, OTTO
9’? Mich. 52(— . .

B6 N. W. 755 (1893)

JOHNSON V. SCHOOL DIST. NO. 1 OF MULTNOMAH COUﬁTY
. 129 Ore, 9

270 Pac, T6L (1928)
Rehearing: 123 Ore, 9
273 Pac. 386 (1929)

LENIHAY v, SCHOOL DIST, NO. 100 '
. Dist. Ct., lat Jud. Dist. of Minn,
Avgust 17, 1931 .

LEVIS v, INDEPENDENT SCHOOL DISTRICT OF AUSTIN
- 139 Tex, 83 : ,
161 s. v, 24 450 (1942)
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LYON v. RATHBONE
160‘ II. Y. .10
58 N. E, 29 (1900)

MACON v, BENSON
166 S. E. 26 (1932)

FoMAHON v, COONEY
05 Mont. 138
25 P, 2d 131 (1933)

MILL OWNER'S MUIUAL FIRE InNs, €0, v, BRE’%.KER,
COUNTY TREASURTI

Dist. Ct., 3d Dist. of Okla,
Sep’cember 6, 1935 '

MILIER v. BARNULLLZBROS., INC,
137 F. 2d 257
C.C.A. 4th (1943)

MILLER v. Jonvsom d
8 P. 2a 956 (1935)

PATRONS MUT, FIREZ INS, CO. V. BRINK&R
236 Mieh, 367 .
210 N.W. 329 (19 6)

PINK v, A,A,A, Highwa,y B:v'pI‘OSS

314 U. S. 207
86 L. Ed. 152 (1941)

SCHOOL DIST, NO. 8, TUIN FALLS COUNTY v. TWIN FALLS
COUNTY MUTUAT, FIRE INSURANCE COMPANY

30 Idaho 400 .

164 Pac. 1174 (1917)

SPRUANCE v, FARI‘ERS' ancl M]..RCHANTS' INS, CO,
9 Colo, 7

10 P. 285 (1886)
STATE v, NANUPACTURDRS MUT, INS, CO,

.91 Mo. 3
35, W, 383 (1.887)
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SU“ﬁ'\Ii‘R COUNTY PFARM MUTUAL INS, CO., v. ROGERS
~Dist, Cu. Nashville, Tenn,
May 7, 1922

| SWING v, HUMBIRD
o4 Minn, 1
101 N, ¥. 938 (190&)

TAGGART v, OFORGE B, BOOKER & CO.
. 3 Ter, 128 -

23 atl, 24 690, Del (1942) _
PAGGART v, WACHTER, HOSKINS AND RUSSELL, mc. '

. 179 ld, 603 .
21 asl, 2d 141 ( 9&1)

o . UNION ms. O. v, HOGE
'\ o - 21 How, 5‘5, 16 L, Ed, 01 (18)9)
' : wET"ioRE v. MeELROY

95 8, Car. 18?
80 8. E. 265 (1913)

WILLIAMS, RECEZIVER v. LAKTY
.15 How, Pr. (N. Y. ) 206 (1857)

tIISCONoI?I MUTUAL LIABILITY TS, CO. v, CITY OF GREEN BAY
.Clircult Court, Green Ba.y, 1Jisconsin
Oct;obcr, 1928 , . :
LAW CITEID
o Arizona btate Constitution, Article 9, Seotion 7

Arizona State Constitution, Article l.ll, Section 11

Section 51-201
A,C,A, 1939
1952. Cum, Supp.

Seotion 61-203, 1,
. A.C.A, 1939

54-35




-
-

l ’

Mr. George Bushnell ' February 24, 1554

Dlrector, Ingurance Division Page Six

Section 61204
AC,A, 1939

Section 61-205
£.C.A, 1039

Section 61-601
- AC.A, 1939

Seotilon 61-60k
A.C.A, 1939

Section 56-416
| A.Q.A. 1939

a b § Cooley, Bviefs on Insurance
| S (2a ed.) 104 .

1 Cﬁoley, Constitutional Limﬂtations
S (8th ed,) 469 note and 333

'3 Dzllon, nun. Corps
(5th ed.) 8976

1 Joyce on Insurance
(2a ed.) 708

15 McQuillgn, un, Corps
- (3d ed,) 839.30

Garber, "The Right of School Authoritics
to Insure with Mutual Companies,”
(5th ed.) Law and Admin. 43

Clayton, "Hunicioal Corporations, Right to
Insure ftn Mubual Insurance Organizations™
14 N. C. Law Rev, 299

NOte, 39 Yale Law Journal h30

. County Mutuals Act, Laws of 1927, Chapter 100
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P, N, Thorpe, Constitutional
- History of the Amerlcan People
{1898), Volumie 1, Poges 332-333

~ The great welght of authority points to the result that o
public entity may insure in a mutual insurance company if the
mutual insurance company can and does write a non-assessable
policy; however, what 18 a non~-assessable poliecy becomes a fasot
sitvation which must be determined under the clreunstances of
each partlcular case, Further, there is the question of the :
interpretation of various statutes in the several states affecte-

- ing the writing of insurance with mutual insurance companies

which have given varying bases to the decisions in the several
stbes that have upheld the right of a publie entlty to insure
in mutual insurance companies. It tends to be an open question

An Arizona, as our courts have not indieated in any of their

holdings the answer to the question, There have also been a

‘great number of conflicting opninions concerning thils matter
- which have come out of this office since 1926,

An opinion wrltten on May 3, 1932, held that the State may
write insurance in mutual companies, This opinion was reversed
by an opinion of A, T, LaPrade, Attorney General at that tine, -
on July 25, 1933, Subsequent opinions by this office were writ-
ten .on fApril 5, 1951, September 6, 1951, and on June 7, 1952,

* In view of the apparent lack of judielal expression on this

- subJect as to the law in this state and to determine finally

whether a state, ecounty, oilty, towm, school distriet or any
other political subdivision of the State may purchase insurance
in mutual insurance companies, it is the consildered opinion of
this Department that the declsion of this matter should and can

- only be made by the Courts of our State,

ROSS F, JONES
The Attorney General

ROBERT C, STUEBS
Asslstant to the
Attorney General

JOHN M, McGOWAN
Asslstant to the
Attomey General
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